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Court of Appeals of the District of Columbia 


No. 5730. 

John T. Branson, Appellant 

vs. 

Luther H. Reichelderfer et al. 


a Supreme Court of the District of Cjolumbia. 

District Court No. 2075. 

I 

In re Condemnation of Land in Squares ^54 and 355 as a 
Site for Farmers’ Produce Market, in the District of 
Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme (pourt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in tte above-entitled 
cause, to wit: j 

1 Petition . 

Filed January 9, 1931. j 

In the Supreme Court of the District of Columbia, Holding 

a District Court. j 

! 

District Court No. 2075. 

In re Condemnation of Land in Squares 354 and 355 as a 
Site for Farmers’ Produce Market, in the District of 
Columbia. 

The petitioners, Luther H. Reichelderfer, Herbert B. 
Crosby and John C. Gotwals, respectfully represent that 
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they are the Commissioners of the District of Columbia 
and file this petition for the purpose of acquiring squares 
354 and 355, as authorized by the Act of Congress ap¬ 
proved March 2, 1929, entitled “An Act Authorizing the 
acquisition of a site for the farmers’ produce market, and 
for other purposes”; and as authorized by the Act of Con¬ 
gress approved July 3, 1930, entitled “An Act Making 
appropriations for the government of the District of 
Columbia and other activities chargeable in whole or in 
part against the revenues of such District for the fiscal 
year ending June 30,1931, and for other purposes.” 

2. That by the provisions of Chapter XV of the Code 
of Law for the District of Columbia, as amended by the 
Act of Congress approved March 1,1929, entitled “An Act 
to amend Chapter XV of the Code of Law for the District 
of Columbia and for other purposes”, the Commissioners 
of the District of Columbia are authorized, whenever land 
therein is needed for the sites for school-houses, fire or 
police stations, or for any other municipal use authorized 
by Congress, and the same cannot be acquired by purchase 
from the owners thereof at a price satisfactory to the offi¬ 
cers of the Government, authorized to negotiate for the 
same, to make application to the Supreme Court of the 

District of Columbia for the ascertainment of the 
2 value, and the condemnation of land for the purpose 
for which it is needed. 

3. That your petitioners have endeavored to acquire by 
purchase from the owners thereof, the land hereinafter 
particularly described for the purposes aforesaid, but they 
are unable to purchase the same at a price satisfactory to 
them. 

4. That in the judgment of your petitioners, it is neces¬ 
sary to acquire the pieces or parcels of land situate in the 
District of Columbia, hereinafter particularly described, 
for the purpose of a site for the farmers’ produce market. 

5. That a map or plan showing the land and showing the 
structures and buildings on said land is filed herewith, as 
part hereof, marked “Exhibit, D. C., No. 1.” 

6. That the sites as shown on the map or plan marked 
“Exhibit, D. C. No. 1” have been approved by the National 
Capital Park and Planning Commission. 

7. That the land needed as a site for the farmers’ prod¬ 
uce market in said District, together with the names and 
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I 
I 

I 

residences of the owner or owners thereof, so far as the 
same can be ascertained, is particularly described as 
follows: I 

i 

i 

I 

Descriptions of Land to be Condemned fof Farmers ’ 

Produce Market . j 

Square 354. | 

Part of Lot 7, taxed as Lot 800, being all of said Lot 800, 

containing 3,471 square feet. 

Wm. W. and Myrtle Lee Riley, owners. ! 

Residence: 6th and Water Streets. 

Part of Lot 7, taxed as Lot 809, being all of j said Lot 809, 

containing 1,600 square feet. j 

Wm. W. & Myrtle Lee Riley, owners. 

Residence: See above. I 

All of Lot 6, containing 2,535.42 square feet.J 

Mary S. Riley, owner. I 

Residence: 1000 F Street, S. W. 

3 All of Lot 5, containing 2,510.07 square feet. 

American Sec’y & Trust Compajny, Inc., Trs., 

owners. i 

Residence: N. W. Cor. 15th St. and Pa. Ave., 

N. W. | 

Part of Lot 4, taxed as Lot 801, being all of said Lot 801, 

containing 1,825.50 square feet. J 

American Sec’y & Trust Company, Inci, Trs., owners. 

Residence: See above. 

All of Lot 17, containing 1,722 square feet. ! 

Marv Isabella Johnson, owner. 

* ■ 

Residence:-. 

All of Lot 18, containing 1,142.17 square fe6t. 

American Sec’y & Trust Company, Inci., Trs., owners. 
Residence: N. W. Cor. 15th St. and Pa. Ave., N. W. 
All of Lot 19, containing 1,142.17 square feet. 

American Sec’y & Trust Company, Inc., Trs., owners. 
Residence: See above. 

Parts of Lots 2 and A, taxed as Lot 802, being all of said 
Lot 802, containing 1,875 square feet. 

American Sec’y & Trust Company, Inb., Trs., owners. 
Residence: See above. 

Part of Lot A (as recorded in Book N. Kj page 246, Sur¬ 
veyors’ Office, D. C.). | 
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Beginning for the same at the northwest corner of said 
Lot A, said point of beginning being the intersection of the 
south line of a public alley 10 feet wide with the east line 
of 11th Street, and running thence with the south line of 
said public alley east 75 feet; thence south 24.96 feet; 
thence west 75 feet to the east line of 11th Street; thence 
with said east line, north 24.96 feet to the point of begin¬ 
ning, containing 1,872 square feet. 

American Sec’y & Trust Company, Inc., Trs., owners. 
Residence: See above. 

All of a Private Alley, described as follows: 

Beginning for the same at a point in the south line of a 
public alley 10 feet wide running from 10th Street to 11th 
Street, said point of beginning being distant 75 feet east 
from the east line of 11th Street, and running thence with 
said south line of said public alley, 10 feet wide, east 7 feet; 
thence south 80.418 feet to the northeast corner of Lot 17; 
thence with the north line of said Lot 17, west 7 feet; thence 
north 80.418 feet to the point of beginning, containing 
562.92 square feet. 

Not assessed. 

Part of Lot 3, taxed as Lot 80S , being all of said Lot 803, 
containing 1,287 square feet. 

American Security & Trust Co., Inc., Trs., owners. 
Residence: N. W. Cor. 15th and Pa. Ave., N. W. 

Part of Lot 3, taxed as Lot 804 , being all of said Lot 804, 
containing 1,288 square feet. 

William A. and Agnes F. Parsons, Owners. 

Residence: 516 11th Street, S. W. 

Part of Lot 3, taxed as Lot 808, being all of said Lot 808, 
containing 2,568.56 square feet. 

Frank A. Johnson and Geo. E. Sullivan, Trs., owners. 
Residences: 711 C. St., S. W., and 340 D. St., N. W. 
respectively. 

4 Part of Lot 4, taxed as Lot 805, being all of said Lot 
805, containing 2,195 square feet. 

American Security & Trust Co., Inc., Trs., 
owners. 

Residence: N. W. Cor. 15th and Pa. Ave., N. W. 
Part of Lot 4, taxed as Lot 806, being all of said Lot 806, 
containing 2,823.76 square feet. 
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I 

I 

Continental Trust Co., Inc., owner. 

Eesidence: 801 14th Street, N. W. 

Part of Lot 4, taxed as Lot 807, being all of said Lot 807, 
containing 4,115.16 square feet. 

v Frank A. Johnson and Geo. E. Sullivan, Trs., owners. 

Eesidence: 711 C St., S. W. and 340 D St., N. W., re¬ 
spectively. 

All of Lot F, containing 1,438.97 square feet. 

Elizabeth A. Faunce, owner. 

Eesidence: 719 Upshur Street, N. W.i 

* All of Lot E, containing 1,438.97 square feet. 

American Sec’y & Trust Co., Inc., Trs., owners. 
Eesidence: N. W. Cor. 15th St. & Pa. Ave., N. W. 

All of Lot D, containing 1,438.97 square feet. 

American Sec’y & Trust Co., Inc., Tifs., owners. 
Eesidence: See above. 

r All of Lot C, containing 1,438.97 square feet. 

American Sec’y & Trust Co., Inc., Trb., owners. 
Eesidence: See above. 

All of Lot B, containing 1,438.97 square feet. 

American Sec’y & Trust Co., Inc., Tj*s., owners. 
Eesidence: N. W. Cor. 15th St. and ^a. Ave., N. W. 
Lot A, taxed as Lot 811, being all of said Lot 811, contain- 
4 ing 1,482.42 square feet. 

Frank G. Wilkins & Geo. H. Campbell, owners. 
Eesidence: 631 Pennsylvania Avenu^, N. W. 

All of Lot 20, containing 1,375.47 square feet. 

George A. White, owner. 

Eesidence: 19 Bryant Street, N. W. 

► All of Lot 21, containing 1,375.47 square feet. 

William Willers, owners. 

Eesidence: 1226 Pennsylvania Avenge, N. W. 

All of Lot 22, containing 1,375.47 square feet. 

Max Needle and Morris Garfinkle, owners. 

Eesidences: 437 7th St., N. W., and 1117 7th St. N. W., 

* respectively. 

All of Lot 23, containing 1,375.47 square feet. 

Patrick O’Toole, owner. 

Eesidence: 2003 New York Avenue, N. W. 

All of Lot 24, containing 1,375.47 square feet. 

Leila K. Stephenson, owner. 

2—5730a 
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Residence: Franklin National Bank. 

5 All of Lot 25, containing 1,376.77 square feet. 
Benjamin Jeweler, owner. 

Residence: -. 

Square 355. 

Lots 1, 2, 3, and part of 4, taxed as Lot 800, being all of 
said Lot 800, containing 10,892.42 square feet. 

American See’y & Trust Co., Inc., Trs., owners. 
Residence: N. W. Cor. 15th St. and Pa. Ave., N W. 
Lot 5 and part of Lot 4, taxed as Lot 801, being all of said 
Lot 801, containing 4,671.38 square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: 1000 F Street, S. W. 

Part of Lot 6, taxed as Lot 802, being all of said Lot 802, 
containing 2,871.35 square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: See above. 

Parts of Lots 7 and 8, taxed as Lot 803, being all of said 
Lot 803, containing 4,430.18 square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: 1000 F Street, S. W. 

Parts of Lots 6, 7 and 8, taxed as Lot 804, being all of said 
Lot 804, containing 1,139.57 square feet. 

John T. Branson, owner. 

Residence: 1720 Upshur Street, N. W. 

Parts of Lots 7 and 8, taxed as Lot 805, being all of said 
Lot 805, containing 897.92 square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: 1000 F Street, S. W. 

Parts of Lots 9, 10, 11 and 12, taxed as Lot 806, being all 
of said Lot 806, containing 2,481.77 square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: See above. 

Parts of Lots 9, 10, 11 and 12, taxed as Lot 807, being all 
of said Lot 807, containing 4,974.52 square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: See above. 

Parts of Lots 9, 10, 11 and 12, taxed as Lot 808, being all 
of said Lot 808, containing 2,496.75 square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: See above. 
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Parts of Lots 9, 10, 11 and 12, taxed as Lot $09, being all 

of said Lot 809, containing 2,496.75 square feet. 

Mary A. Branson, owner. j 

Residence: 1720 Upshur Street, N. W. 

All of Lot 13, containing 3,113* square feet. 

Jane A. and Mary S. Riley, owners. 

Residence: 1000 F Street, S. W. I 
6 All of Lot 14, containing 3,113 square ^eet. 

Jane A. and Mary S. Riley, owner^. 

Residence: See above. 

All of Lot 15, containing 3,113 square feet. | 

Jane A. and Mary S. Riley, owners. 

Residence: See above. j 

All of Lot 16, containing 3,113 square feet. j 
Jane A. and Mary S. Riley, owners. 1 
Residence: 1000 F Street, S. W. ! 

7 i 

i 

Prayers . 

The premises considered, your petitioners pray: 

1. That all persons interested in the laijd hereinbefore 

described may be cited to appear in this Coqrt at a time to 
be fixed by the Court to answer this petition and the 
prayers thereof. j 

2. That the said land hereinbefore described be con¬ 
demned for a site for the farmers’ produce market as pro¬ 
vided for in the Act of Congress above referred to. 

3. That this Honorable Court appoint a jiiry of five capa¬ 
ble and disinterested persons to appraise the value of the 
land to be taken for the aforesaid purpose, in accordance 
with the provisions of Chapter XV of the Code of Law- for 
the District of Columbia, as amended. j 

4. That such other and further orders nfay be made and 
proceedings may be had and taken in the premises as the 
nature of the case may require. 

L. H. REICHELDERFER, 

H. B. CROSBY, 

JOHN C. GQTWALS, 
Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, ! 

Corporation Counsel, D. C.; | 

WALTER L. FOWLER, 

Assistant Corporation Counsel, D. C., 

Attorneys for Petitioners . 
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7 District of Columbia, ss: 

Personally appears Luther H. Reichelderfer, who being 
first duly sworn according to law, deposes and says that 
he is one of the Board of Commissioners of the District of 
Columbia; that he has read the foregoing petition of said 
Commissioners, and knows the contents thereof; that the 
facts therein stated upon personal knowledge are true and 
those stated upon information and belief, he believes to be 
true. 

L. H. REICHELDERFER. 

Subscribed and sworn to before me this 8th day of Janu- 
arv, A. D. 1931. 

[seal.] ADAM A. GIEBEL, 

Notary Public , Z). C. 

(Here follows diagram marked page 8.) 

9 Instructions . 

Filed May 19, 1931. 

******* 

1. Gentlemen of the Jury, your duties are, first, to ascer¬ 
tain the damages which will be suffered by the respective 
owners of the several parcels of land to be condemned by 
these proceedings. You are instructed that the several par¬ 
cels of land to be condemned are to be appraised at their 
fair market value, with reference to the most advantageous 
use or uses to which they can be respectively put. By fair 
market value is meant what the property would sell for in 
cash, or terms equivalent to cash, when offered for sale by 
one who is willing but is not obliged to sell to one who de¬ 
sires but is not obliged to buy. The several parcels are to 
be appraised as separate properties, but if several con¬ 
tiguous properties are owned by the same person or per¬ 
sons, the Jury shall make a single award covering the ag¬ 
gregate value thereof, unless the value of such contiguous 
parcels, for the purpose 6f a separate sale of each, shall be 
found to be greater than the value of such parcels for the 
purpose of sale as a whole, in which case the Jury shall 
make separate awards for the same. 
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2. The market value of the land is nc^t limited to its 
value for the use or uses to which it is noiw being applied 
by the owners thereof or to the value indicated by their 
present income from such property. If the whole or any 
part of said land, is peculiarly adapted by its location, sur¬ 
roundings, natural advantage, or intrinsic character, to some 
particular use or uses which gives it a higher market value 
than it would otherwise have, the circumstance or circum¬ 
stances which make up such peculiar adaptability for. such 
particular use or uses, shall be considered! and the amount 

awarded as compensation for the land should be 
10 based upon its present fair market v&lue for the most 
valuable use or uses for which it is shown to be 
adapted. 

By the most valuable use or uses to which the property 
can or may be put, is meant either some existing use, or 
one which the evidence shows is so reasonably likely in the 
near future that the availability of the property for that 
use would affect its present market price and would now 
be taken into account by a purchaser under fair market 
conditions. It does not mean that the Jur^ should attempt 
to appraise the present fair market valuq of the property 
by its adaptability or availability for remote and conjec¬ 
tural future uses. 

3. The Jury are instructed that in ascertaining the value 
of the land to be condemned they shall nbt take into con¬ 
sideration, as an element of value, either increasing or de¬ 
creasing the same, the use or uses to wjiich the Govern¬ 
ment intends or proposes to put the property in the event 
that the Government acquires it, nor shall they take into 
consideration, as an element of value, apy effect that the 
Government’s declared intention to acquire such land for 
public purposes may have had thereon. 

4. You are instructed that the cost of reproduction of 
the structural value of any building or improvement which 
may be located in whole or in part upoi^ any of the land 
to be taken is competent evidence only in so far as it tends 
to show the market value of the property. 

5. You are not bound by the opinion of any witness who 
has testified as to value, but shall give to the same such 
weight, if any, as you may think it fairly entitled to, in the 
light of all the evidence and your view of the premises. 
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6. You are instructed that you shall not take into con¬ 
sideration the assessed value of the land in question or 

give any consideration thereto or permit yourselves 

11 to become so informed in respect thereto in any 

manner; nor shall you make any private inquiries 

as to the value of such land, or anything concerning the 
same or relating thereto, but you shall rely only upon the 
evidence adduced and upon your view of the premises as 
hereinafter instructed. 

7. In estimating ,the value of the land proposed to be 
taken in these proceedings you are to estimate the value 
as of the time of making your award. 

8. The Jury may fix the days and hours for meeting and 
the length of its sessions, but the Jury or a majority thereof 
shall return its verdict, in writing, to the Court on or be¬ 
fore the 2nd day of June, 1931. 

9. You may make such further views of the property as 
from your deliberations you may deem necessary, without 
the necessity of consulting the Court or the parties in in¬ 
terest, provided the whole Jury is present, and provided 
further that no representative of the District or of any 
property owner shall accompany you unless notice and 
opportunity be given to all property owners or their coun¬ 
sel of record. 

By the Court: 

! ALFRED A. WHEAT, 

Chief Justice . 

The Court instructs the jury that the opinion expressed 
by Colonel Brown as to the value of Lot 800 can only be 
considered in determining the value of said Lot 800 and 
can not be given any weight, directly or indirectly, in the 
determination of the values of the other lots concerned in 
this proceeding. 

Refused. 

A. A. W. 

12 Report and Award of Jurors . 

Filed June 8, 1931. 

♦ ***### 

The undersigned, heretofore appointed jurors by this 
Honorable Court to appriase the value of the respective 
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interests of all persons concerned in the land and premises 
mentioned and described in the petition file(J in the above 
entitled cause, respectfully show to the Court: 

That after being duly sworn by the Court for the proper 
performance of our duty, and after due notice to all par¬ 
ties interested, we examined the land and premises herein¬ 
after described, and, thereafter, after due notice to all 
parties interested, we heard the testimony ip Court of the 
witnesses offered on behalf of the parties in interest; and 
upon our personal examination aforesaid, pnd the testi¬ 
mony aforesaid, we estimate, appraise and determine the 
value of the respective interests of all persons concerned 
in the land and premises aforesaid to be as fbllows: 


Square 355, Lots 800. 

.1.. $32,677.26 

801. 

i 

802. 

.j. [■ 53,878.10 

803. 


804. 

. 4,558.28 

805. 

.J.. 3,591.68 

806. 


807. 

.J. j. 29,859.12 

808. 

1 

809. 

.|.. 12,483.75 

13, 14 & 15. 

16. 

.| • | 37,356.00 


Total.L $174,404.19 


damages in the amount of One hundred seventy four 
13 thousand four hundred four dollars and nineteen 
cents ($174,404.19). 

In witness whereof we have hereunto set out hands and 
seals this 5th day of June, 1931. 

B. B. NYCE. [seal.] 

WALTER D. BRISCOE, [seal.] 
BASIL T. RIDGEWAY, [seal.] 

. H. A. SWAGART. [seal.] 

H. K. KIRBY. [seal.] 
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Objections and Exceptions of John T. Branson . 

Filed June 9,1931. 

# ****** 

Comes now John T. Branson, by his attorney, and objects 
and excepts to the report and award filed herein June 8, 
1931 in so far as the same undertakes to appraise the lot 
owned by him, namely, Lot 804 in Square 355 at only 
$4,558.28. As grounds of objection and exception, this ob- 
jectant and exceptant says: 

1. Said appraisement is inadequate, unjust and unrea¬ 
sonable. 

2. Said appraisement is not supported by any evidence 
in the case. 

3. Said appraisement is contrary to all the evidence in 
the case. 

4. Said appraisement discloses such a plain oversight or 
abuse of discretion on the part of the jury as to leave no room 
for the court in the exercise of a sound judicial discretion 
to do otherwise than to set the same aside. 

GEO. E. SULLIVAN, 

Attorney for John T . Branson, 

Objectant and Exceptant . 

14 Memorandum . 

February 29, 1932.—Certified copy of deed of October 9, 
1931 (recorded in Liber 6601 at folio 39, Land Records, 
D. C.) conveying Lot 800 in Square 355 from Terminal 
Refrigerating and Warehousing Corporation to the Dis¬ 
trict of Columbia for consideration of $5,000 stated in the 
deed. 

Decree Overruling Exceptions and Objections, &c . 

Filed March 8, 1932. 

******* 

This cause coming on to be heard upon the exceptions and 
objections of respondent John T. Branson, owner of Lot 804, 
in Square 355, to the verdict of the jury returned and filed 
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herein on June 8,1931, in so far as said Lot i^ concerned, and 
the same having been argued by counsel an^i considered by 
the Court, it is, this 8th day of March, 1932, 

Ordered that said objections and exceptions be, and the 
same are, severally overruled, to which action said owner 
excepts, and that the said verdict and award as to said Lot 
804 be, and the same is hereby, finally ratified and confirmed. 

And it is further adjudged, ordered and decreed that upon 
the payment of the aforesaid award to the party thereto 
entitled or into the Court in accordance wit|i the provisions 
of section 491n of the Code of Law for the District of Colum¬ 
bia, the said parcel of land described and mentioned in said 
verdict as Lot 804 in Square 355 for which the said award 
was made shall become and be the property of the District 
of Columbia for the purpose of the Farmer^’ Produce Mar¬ 
ket, in the District of Columbia for which this proceeding 
has been instituted. 

ALFRED A. ^HEAT, 

|Chief Justice. 

15 From the foregoing decree, respondent John T. 

Branson notes an appeal in open Couijt to the Court of 
Appeals, and the undertaking for costs oq such appeal is 
hereby fixed at $100 or a cash deposit of $50 in lieu thereof. 

ALFRED A. WHEAT, 

Chief Justice . 

Memoranda. 

March 14,1932.—$50 deposit in lieu of bond on appeal. 

March 28, 1932.—Bill of Exceptions, notice and acknowl¬ 
edgment filed. 

Assignment of Errors . 

Filed March 31,1932. 

******* 


Appellant John T. Branson respectfully Assigns as errors 
of the Court the following: J 

1. In refusing to permit appellants’ expert witness 
Thomas P. Brown to answer the following Question: 

“With the remodeling that you have suggested, can you 
tell us what the rent that might reasonably be obtained for 
that building would be V ’ 
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2. In entering judgment upon verdict of jury in so far as 
appellant’s Lot 804 in Square 355 is concerned. 

3. In not sustaining the objections and exceptions filed by 
appellant to said verdict. 

4. In not holding that the verdict as to appellant’s said 
property is contrary to all the evidence and plainly con¬ 
fiscatory. 

5. In not recognizing and holding that the verdict as to 
appellant’s said lot could not be confirmed in the exercise of 

a sound judicial discretion, rendering any confirma- 
16 tion of said verdict an abuse of discretion. 

' GEO. E. SULLIVAN, 
Attorney for Appellant, John T. Branson. 

Memorandum. 

April 25, 1932.—Proposed Bill of Exceptions submitted. 

Designation of Record. 

Filed Mar. 31, 1932. 

#**'•*#• 


The Clerk will please prepare a transcript of record on 
the pending appeal of John T. Branson in the above case, 
to include the following: 

1. Petition and Exhibits. 

2. Verdict of Jury filed June 8,1931. 

3. Objections and exceptions filed by John T. Branson 
to said verdict. 

4. Memo, of filing of certified copy of deed of October 9, 
1931 (recorded in Liber 6601 at folio 39, Land Records, 
D. C.) conveying Lot 800 in Square 355 from Terminal 
Refrigerating and Warehousing Corporation to the Dis¬ 
trict of Columbia for consideration of $5,000 stated in the 
deed. 

5. Final decree of March 8, 1932 overruling said objec¬ 
tions and exceptions of John T. Branson and confirming 
verdict of jury as to Lot 804 in Square 355; appeal noted, 
and undertaking fixed at $100 or cash deposit of $50 in 
lieu thereof. 
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6. Memo, of cash deposit of $50 nJade by John T. 
17 Branson March 14, 1932 on his appeal. 

7. Memo, of dates of filing, submission, and settle¬ 
ment or approval of Bill of Exceptions. 

8. Assignment of Errors. 

9. This designation. 

GEO. E. SULLIVAN, 
Attorney for Appellant, John T. Branson. 

Copy acknowledged this 31st day of Mar^h, 1932. 

WILLIAM W.j BRIDE, 
WALTER L. IfOWLER, 

Attys. for Petitioners. 

Additional Designation of Record. 

Filed Apr. 5, 1932. 

******* 


The Clerk will please include the following in the tran¬ 
script of record on the pending appeal of John T. Branson 
in the above entitled cause: 

1. Instructions of the Court to the Jury. 

2. This designation. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C.; 
WALTER L. FOWLER, 

Assistant Corporation Counsel , D. C ., 

Attorneys for Petitioners. 

Memorandum. \ 


June 28, 1932.—Bill of Exceptions settled, signed and 
made of record. 


18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 17, inclusive, to be a jrue and correct 
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transcript of the record, according to directions of counsel 
herein tiled, copy of which is made part of this transcript, 
In the Matter of Condemnation of land in squares 354 and 
355 as a site for Farmers’ Produce Market, in the District 
of Columbia, District Court No. 2075, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of June, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By ALF G. BUHRMAN, 

Assistant Clerk . 

19 In the Supreme Court of the District of Columbia, 

Holding a District Court. 

District Court No. 2075. 

Re Condemnation of Land in Square 355 as a Site for 

Farmers’ Produce Market, in the District of Columbia. 

Bill of Exceptions and Statement of Evidence on Appeal 
by John T. Branson, Owner of Lot 804, Square 355. 

Be it remembered that this cause came on to be tried 
before Mr. Chief Justice Wheat and a jury on the 11th day 
of May, 1931, at which trial the following proceedings were 
had: 

Petitioners offered evidence tending to prove that on the 
25th day of November 1930 the Commissioners of the Dis¬ 
trict of Columbia adopted an order of the words and 
figures following: 

“Ordered: That Squares 354 and 355 having been desig¬ 
nated as a site for a Farmers’ Produce Market by Act of 
Congress, approved July 3, 1930, (Public No. 321—71st 
Congress) and the Commissioners having been unable to 
acquire said land by purchase from the owners thereof at 
a price satisfactory to them, the Corporation Counsel is 
hereby directed to institute condemnation proceedings for 
the acquisition of the aforesaid land under the provisions 
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of Chapter XV of the Code of Law- for the District of 
Columbia as amended by Act of Congress approved March 
1, 1929; 

That the cost of the land, and the expenses of these pro¬ 
ceedings be chargeable to the appropriation ‘Sites and 
Sheds, Farmers’ Produce Market, D. C.’ ” 

Thereupon petitioners produced as a fitness Edward 
Towers, who gave testimony, without objection, tending to 
prove that he is a draftsman in the office of the Surveyor 
of the District of Columbia, which office h^s charge of the 
preparation of all plats for condemnation proceedings, and 
he identified certain plat which he personally prepared in 
the office of the Surveyor, on which was shbwn the various 
lots sought to be condemned including the location of the 
structures thereon, such plat being identical with 
20 the copy annexed to the petition fi|ed in this pro¬ 
ceeding. 

■ 

Thereupon petitioners produced as a witness Frank A. 
Jones, who gave evidence tending to projre that he had 
been engaged in the real estate business in[ the District of 
Columbia about 40 years, that he .had been very familiar 
with the section of the District in which Square 355 is lo¬ 
cated, that he lived 50 feet east of Tenth Street on F Street 
Southwest for about 33' years, that the la^t sale made by 
him in that vicinity was maybe 5 years but he had 
recently bought a piece personally, premises 446 Eleventh 
Street, Southwest, that he had investigate^ recent sales of 
nearby property and had prepared himself to testify as to 
the fair market values of the properties to be condemned 
in Square 355, all the land in the Square tyeing zoned sec¬ 
ond commercial, and that the present fair paarket value of 
the different properties in said Square are as follows: 

Lot 800—10,892.42 square feet @ $1.75... J.... $19,061.74 
Lot 801—4,671.38 square feet @ $1.25, $5,836.67, 
plus $4,163.32 for the three 2-story prick 
houses on rear of lot, old frame house on |ront 

being given no value. j.... 10,000.00 

Lot 802—2,871.35 square feet @ $1.25, no yalue 

being given to the shed. j.... 3,588.19 

Lot 803—fronting 88.71 on 11th Street and (19.94 
on G Street, 4,430.18 square feet @ $3.50, 
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$15,505.63, plus $4,494.37 for improvements, 
dwelling houses 616 and 618 11th Street, noth¬ 
ing being allowed for the old corner building 


which is pretty well wrecked and would have 

to be torn down. 1 . 20,000.00 

Lot 804—1,139.57 square feet @ $3.00, $3,418.71, 

plus $3,081.29 for improvements. 6,500.00 

Lot 805—-897.92 square feet @ $3.50, $3,152.72, 

plus $1,847.28 for improvements. 5,000.00 

Lot 806—2,481.77 square feet @ $3.00, no allow¬ 
ance being made for the building which added 

nothing . 7,445.31 

Lot 807—4,972.52 square feet @ $2.50, $12,436.30 

less $1,474 for grading, 8 ft. above grade. 10,962.00 

Lot 808—2,496.75 square feet @ $2.50, $6,241.87, 

less $591.50 for grading. 5,644.37 

21 Lot 809—2,496.75 square feet @ $3.50, 

$7,490.25, plus $2,509.75 for improve¬ 
ments .:. j . 10,000.00 

Lots 13, 14 and 15—9,339 square feet @ $1.50.. 14,008.50 

Lot 16—3,113 square feet @ $1.75, $5,447.75, 
plus $8,052.25 for improvements. 13,500.00 


On cross-examination, witness testified that from about 
1922 for 3 or 4 years, he represented the Washington 
Market Company in the purchase of a number of properties 
in the Square to the north, being Square 354. 

Thereupon petitioners produced as a witness Joseph A. 
Petty, who gave evidence tending to prove that he had been 
engaged in the real estate business in the District of 
Columbia about 15 years, that he was familiar with prop¬ 
erty values in the Southwest section, that he had investi¬ 
gated and was familiar with what real estate was selling 
for in the vicinity of Squares 354 and 355, that he had 
examined the properties to be condemned, and had reached 
a conclusion as to the fair market values of each of them, 


as follows: 

Lot 800—$1.75 per foot, no improvements.$16,338.63 

Lot 801—$1.50 per foot, $7,006, plus $2,000 for 
the brick houses on the rear, the house on the 
front adding nothing . 9,006.00 
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Lot 802—$1.25 per foot, no value being given 

to shed . 3,588.00 

Lot 803—$3.00 per foot, $13,250, plus $6,000 for 
the improvements which can be utilized ivith 

the land at that valuation. 19,250.00 

Lot 804—$2.50 per foot, $2,847, plus $5,000 for 
the two-story brick building, store downstlairs 
and 4-room apartment upstairs, the building 
being in fair condition, and the ground vjalue 
being stated in connection with that building 7,847.00 
Lot 805—$3.00 per foot, $2,691, plus $3,000 for 

the improvements . 5,691.00 

Lot 806—$2.00 per foot, no allowance for build¬ 
ings which cannot be utilized on that price 

land . [... 4,974.00 

22 Lot 807—$1.50 per foot, $7,461, less what¬ 

ever the cost may be of bringing the 

lot down to grade. 

Lot 808—$1.50 per foot, $3,120, less whatever 
the cost may be of bringing the lot dowh to 

grade . 

Lot 809—$2.00 per foot, $4,944, plus $3,000 for 

the improvements ..... 7,944.00 

Lots 13, 14 and 15—$1.25 per foot. 11,508.00 

Lot 16—$2.00 per foot, $6,226, plus $5,773 for 
improvements which could be utilized, the 
first floor for a store, and the upper floors for 
apartments . j... 12,000.00 

Thereupon petitioners rested. 

Col. Wrisley Brown was thereupon produced as a wit¬ 
ness by the Terminal Refrigerating & Warehousing Cor¬ 
poration, formerly the Washington Maijket Company, 
owner of Lot 800, in Square 355, and gave evidence tend¬ 
ing to prove that he is the President of said Company, 
that said Company has bought a great deal of property 
in the immediate vicinity of said Square, and witness was 
personally familiar with said sales, and that in his opinion 
the present fair market value of said Lot 800 is $2.00 per 
square foot. 

Thereupon the said property owner rested. 
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Thereupon the owner of Lots 13, 14, 15, 16, 801, 802, 
803, 805, 806, 807 and 808, produced in evidence photo¬ 
graphs of such properties as well as of nearby properties 
(same being marked Riley Exhibits 1, 2, 3, 4 and 5, and 
in lieu of being annexed to this bill of exception will be 
produced before the Court of Appeals). 

The owner of said named Lots (which are the Riley 
Lots) thereupon produced as a witness Arthur C. Hough¬ 
ton, who gave evidence tending to prove that he had been 
engaged in the real estate business in this District for 22 
years, that lie was familiar with the property values in the 
Southwest section, and was familiar with the present fair 
market value of the real estate in Square 355, which is zoned 
second commercial D area, that the fact that Lots 13, 
23 14,15,16, 801, 802, 803, 805, 806, 807 and 808 are all in 

one ownership made the land comprised within said 
Lots susceptible of greater or more valuable development 
than for any one of the buildings, and he did not believe the 
buildings could be used in that kind of development on 
that land, so that, in his valuation, he wiped out the build¬ 
ings entirely, that Lots 801, 802, and 803 should be treated 
as one unit, containing 11,972.91 square feet, and are of 
the value of $6.50 per foot, $77,823.92, that Lot 805 is a 
small parcel in a very valuable location, could be used for 
first commercial purposes to advantage, and is of the value 
of $7.00 per foot, $6,285.44, that Lots 806, 807 and 808 
should be considered as a unit, 9,953.04 square feet, and 
are of the value of $5.00 per foot, $49,765.20, and that Lots 
13, 14, 15 and 16 should be treated as one parcel or unit, 
12,452 square feet, and are of the value of $3.50 per foot, 
$43,582. 

The owner of said Riley lots thereupon produced 
as a witness Jesse L. Heiskell, who gave evidence tending 
to prove that he has been engaged in the real estate busi¬ 
ness in the District of Columbia for 34 years, that he was 
familiar with the present fair market value of the real 
estate in Square 355, that he has reached a conclusion as 
to the present fair market value of the Riley Lots, that 
in his judgment none of the improvements on any of said 
Lots are susceptible! of usage in the development of the 
properties for their best usage, and accordingly he has not 
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treated them as adding anything to the land value, that 
Lots 801, 802, 803, and 805, are of the value of $6 per 
square foot, 12,870.87 square feet, $77,224.96, and that Lots 
806, 807, 808, 13, 14, 15 and 16 are of thq value of $4.50 
per square foot, 22,405.04 square feet, $10(j),822.68, making 
the total for said Riley Lots $178,046.66. j 

The owner of said Riley Lots thereupon produced as a 
witness Thomas P. Bones, who gave evidence tending to 
prove that he had been engaged in the real estate business in 
the District of Columbia for 30 years, and was familiar 
24 with the present fair market value of the real estate 
in Square 355, that he considered tljie best usage of 
the land in said Square to be second coipmercial in con¬ 
nection with dealing in the wholesale business, Washington 
wholesale market activity in the neighborhood, that he has 
divided the Riley Lots in said Square, for purposes of 
valuation, into three parcels, that Lots 1^, 14, 15 and 16 
comprise one parcel, 12,452 square feet, and are of the 
value of $4.00 per square foot, $49,808, the buildings on 
said Lots adding nothing to the land valuie at that figure, 
that Lots 806, 807, and 808 comprise another parcel, 
9,953.04 square feet, and are of the value of $5.00 per 
square foot, $49,765.20, and that the remaining Riley Lots 
801, 802, 803 and 805, comprising 12,870.83 square feet, 
are of the value of $6.00 per square foot, $77,224.98, mak¬ 
ing the total value of all of said Riley Lots $176,798.18. 

Thereupon the owner of said Riley Lots rested. 

Thereupon John T. Branson, owner of Lot 804, Square 
355, produced as a witness Clarence H. $mall, who gave 
evidence tending to prove that he had beeji engaged in the 
building and real estate business in the District of Colum¬ 
bia since 1914, that he was familiar with the present day 
cost of building construction of different types of buildings 
in this District, and that he had carefully examined the im¬ 
provements upon Lot 804 in Square 355, that the main build¬ 
ing was 17.98 by 46 feet by 23 feet in height, containing 
19,022.84 cubic feet up to 23,012.82, that the cost of con¬ 
struction today of that type of building is 32 cents a cubic 
foot, making a total of $7,684.11, from w^iich he deducted 
30% depreciation or $2,305.23, making the present sound 
value of the improvements $5,378.88, that all the walls of 
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the building are in good condition, and with a very little 
remodeling the first floor could be put down to the level of 
the street. Witness identified and produced in evidence a 
photograph showing a front view of premises 614—11th 
Street, Southwest, located on said Lot 804 (said 

25 photograph being inarked Exhibit No. 1 Owner of Lot 
804, and, in lieu of being annexed to this bill of excep¬ 
tions, it will be produced before the Court of Appeals). 
On cross-examination, witness testified that there is a cel¬ 
lar under said building, and that he allowed the same cubic 
content figure of 32 cents for the cellar, that he made no 
effort to ascertain the number of feet of lumber or brick or 
the quantity of any material used in this building, and 
that he arrived at the depreciation allowance from the 
looks of the building, the condition of the building, that 
some buildings of the same age do not depreciate as much 
as others. 

Thereupon Thomas P. Brown was produced as a 
witness by said John T. Branson, and gave evidence tend¬ 
ing to prove that he has been engaged in the real estate 
business in the District of Columbia for about 30 years, and 
that the major part of his business during that time has 
consisted of the buying and selling of real estate in the 
Southwest section of the District, that he was familiar with 
the fair market value of the real estate in said section, and 
that he had recently given special study to Lot 804 in 
Square 355, and had formed his opinion as to the present 
fair market value of said Lot, that the building was oc¬ 
cupied for business downstairs used as a soft drink place 
with a lunch room business, tables and kitchen, the main 
room having several tables, a soda fountain and a lunch 
counter, that the tenant has a very nice apartment upstairs, 
and that he learned the present rent was $75.00 per month 
for the entire premises. Witness further testified that in 
his opinion with some slight alteration—remove the wide 
porch in front and lower the first floor to the ground level 
10 or 12 inches it could be made into a first-class lunch 
room or dining room, for which he believed there would be 
a plentiful demand in that location. Witness was 

26 then asked by cohnsel for the owner Branson: 

“Q. With the remodeling that you have suggested, can 
you tell us what the rent that might reasonably be obtained 
from that building would be?” 
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Counsel for petitioners objected to said question, and the 
Court sustained the objection, saying: j 

“It comes right in the class of cases whbre you take a 
vacant lot and say you will put up a building on it at a cost 
of perhaps $25,000, and that you could get scf much rent out 
of it. You have got to establish your rental and your loca¬ 
tion. You may say 4 1 could make so much money out of it.’ 
You are getting far away from the absolute facts, the 
actual question that we are dealing with, winch is, what is 
the property worth as it stands there today.” 

To the sustaining of said objection and the exclusion of 
said question, counsel for said Branson thereupon excepted, 
and such exception was duly entered upon the minutes of 
the Court, counsel for said Branson at the same time offer¬ 
ing to prove by the witness that with such slight alteration 
the rental obtainable from the premises wojild be $150 per 
month. On cross-examination, witness staged that he had 
used as the basis of his valuation his own experience and 
various sales made by him or with which he was personally 
connected, that he had made no investigation of other sales 
because he was running his own business and did not have 
time to make a lot of inquiries about whai a lot of other 
people were doing. j 

I 

Thereupon Maurice Fitzgerald w T as produced as a wit¬ 
ness by said Branson, and gave evidence tending 
to prove that he has been engaged in the real estate 
business in the District of Columbia sinqe 1902, during 
which time his business has been largely cpnducted in the 
Southwest section—the major portion of | his business— 
that he was familiar with and had recently! made a special 
study of Lot 804 in Square 355, that the ijot contained in 
all about 1,140 square feet and the improvements cover the 
entire Lot consisting of a two-story brickj building, store 
room, kitchen and lavatory on the first fldor, four rooms 
and a bath on the second floor, and cellar with furnace 
under the rear of the first floor, apd that it has a 
27 front and back stairway and hot water heating sys¬ 
tem, that the property is in very good condition, and 
that in his opinion the present fair market value of the 
entire property is $15,000, $6.50 for the land, and the differ¬ 
ence for the improvements. Witness testified that his 
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.judgment as to the value of property is arrived at from his 
experience and general knowledge, rather than the amount 
for which some particular person may have sold some par¬ 
ticular piece of property, and that, accordingly, he does 
not as a rule take sales into consideration in forming his 
judgment. 

Thereupon, Benjamin H. Parker was produced as a 
witness by said Branson, and gave evidence tending to 
prove that he had been engaged in the real estate business 
in the District of Columbia about 24 or 25 years, that the 
greater part of his business vras conducted in the South¬ 
west section, that he had recently made a study of Lot 804 
in Square 355, and that the present fair market value of 
said Lot was $12,840, made up of $6,840 at $6.00 per foot 
for the land, and $6,000 for the two-story brick improve¬ 
ments. 

Thereupon said John T. Branson owner of said Lot 804 
rested. 

Evidence was also produced by Mary A. Branson, the 
owner of Lot 809, as to the value of her said Lot, consist¬ 
ing of: 

Testimony of Clarence H. Small, builder, tending to 
prove that the present sound value of the building upon 
said Lot was $5,196.75 (reproduction cost at 30 cents cubic 
foot $7,995, less 35% depreciation $2,798.25). 

Testimony of Thomas P. Brown and Benjamin H. 
Parker, real estate brokers, tending to prove that the land 
value was $7.00 per square foot, or $17,500, and that the 
improvements on said Lot were of a character that would 
add nothing to the land value, that anyone buying the land 
would have no use for those improvements. 

Testimony of Maurice Fitzgerald, real estate broker, 
tending to prove that the land value was $7.00 per square 
foot, or $17,500, and that he added $2,500 for the improve¬ 
ments, making $20,000, because he considered the improve¬ 
ments could be used with a little remodeling. 

Said witness Small identified and produced in 
28 evidence a photograph showing a front view of 
premises 600 11th Street, Southwest, located on said 
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Lot 809 (said photograph being marked Ekhibit 1 Owner 
of Lot 809, and in lien of being annexed to this bill of ex¬ 
ceptions it will be produced before the Court of Appeals). 


Thereupon said Mary A. Branson rested. 

Wherefore, for the purpose of hearing the above case 
upon the appeal by John T. Branson, th& above bill of 
exceptions and statement of evidence has been prepared, 
and is accordingly for that purpose, signed by the Court as 
complete and properly prepared, this 28 day of June, 1932. 

By the Court: 

ALFRED A. WHEAT, 

dyhief Justice . 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5730. John T. Branson, appellant, vs. Luther 
H. Reichelderfer et al. Court of Appeals, District of Co¬ 
lumbia. Filed Jun. 28, 1932. Henry W. Hpdges, Clerk. 
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It is hereby stipulated by and between appellant and 
appellees that a clerical error in the Bill of Exceptions and 
Statement of Evidence, filed herein, be corrected by insert¬ 
ing after “Lot,” in line 21, page 7, the following: “which is 
that the land is worth $6 a square foot or $6,840, and the 
improvements $6,000, or a total of $12,840;” 

GEO. E. SULLIVAN, 

Attorney fdr Appellant. 

WALTER L. FOWLER, 

Attorney for Appellees. 


[Endorsed:] In the Court of Appeals of the District of 
Columbia. No. 5730. John T, Branson, Appellant, v. 
Luther H. Reichelderfer et al., Appellees. Stipulation of 
Counsel Correcting Record. Geo. E. Sullivjan, 226 Wood¬ 
ward Building, Attorney for Appellant. Court of Appeals, 
District of Columbia. Filed Sep. 22, 19^2. Henry W. 
Hodges, Clerk. 
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-OF THE DISTRICT OF COLUMBIA, 

April Term, 1932 
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No. 5730. 

JOHN T. BRANSON, APPELLANT 

vs. 

LUTHER H. REICHELDERFER, HERBERT B. 
CROSBY, AND JOHN C. GOTWALS, COM¬ 
MISSIONERS OF THE DISTRICT! OF CO¬ 
LUMBIA, APPELLEES. 

; 

BRIEF FOR APPELLANT. 

I 

STATEMENT OF CASE 

This is an appeal from final decree of th|e Supreme 
Court of the District of Columbia entered March 8, 
1932 (Rec. pp. 12-13), in a condemnatiion [proceeding' 
instituted January 9, 1931 (Rec. pp. 1-8), for ihe acquisi¬ 
tion of two squares of land (354 and 355) in the Southwest 
section of the City of Washington, as a site for the 
Farmers’ Produce Market—this appeal relating to a 
single parcel only, namely, Lot 804, in Square 355, con¬ 
taining 1139.57 square feet, and improved fcfy premises 
614 11th Street Southwest, owned by appellant. 

The two expert witnesses produced by appellees both 
admitted the very substantial value of thp improve¬ 
ments, Petty placing a value of 85,000 upon tlpie improve¬ 
ments in addition to $2,847 ($2.50 a square foot) upon 
the land, or a total of 87,847. (Rec. p. 19) , and Jones 
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placing a value of $3,081.29 upon the improvements in 
addition to §3,418.71 (§3 a square foot) upon the land, 
or a total of $6,500. (Rec. p. 18.) 

The four expert witnesses produced by appellant were 
also unanimous as to the very substantial value of the 
improvements, Parker and Brown each placing a value 
of $6,000 upon the improvements in addition to $6,840 
(S6 a square foot) upon the land, or a total of $12,840 
(Rec. p. 22 and 24), Fitzgerald placing a value of 
$7,590.80 upon the improvements in addition to $7,409.20 
(§6.50 a square foot) upon the land, or a total of $15,000 
(Rec. p. 23), and Small (experienced builder) placing the 
present sound value of the improvements alone at 
S5,378.88 (Rec. p. 21). Witness Brown further testified 
that, with some slight alteration, the first floor could be 
lowered to the ground level—a drop of only 10 or 12 
inches—and the premises converted into a first-class 
lunch establishment, for which he believed there would 
be a plentiful demand in that location (Rec. p. 22). 
Appellant thereupon attempted and offered to prove by 
witness Brown that the present rental of §75 per month 
from the premises would be doubled, making the reason¬ 
able rental §150 per month, upon such slight alteration 
being made (Rec. pp. 22-23), but the Court below 
excluded the last-named offer, and appellant duly ex¬ 
cepted to such exclusion (Rec. p. 23). 

On June 8, 1931, the condemnation jury filed its report 
and award in which it undertook to allow for said parcel 
the sum of only §4,558.28 (Rec. p. 11). This figure is 
at the rate of §4 a square foot for the land, without 
anything whatever for the improvements, and in further dis¬ 
regard of the fact that even the existing rental of §75 a 
month, or §900 a year, manifestly and incontrovertibly 
reflects a value of at least double the amount of said 
award. 

On June 9, 1931, appellant duly filed his objections 
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and exceptions to said award (Rec. p. 12), because (1) 
inadequate, unjust and unreasonable, (2) not supported 
by any evidence in the case, (3) contrary to all the 
evidence in the case, and (4) showing such a plain over¬ 
sight or abuse of discretion on the part of the jury as to 
leave no room for the Court in the exercise of a sound 
judicial discretion to do otherwise than to se|t the same 
aside. The Court below erroneously, without any 
possible basis or justification therefor in the ^xercise of a 
sound judicial discretion, and consequently, in abuse of 
its judicial discretion, overruled such objections and 
exceptions and undertook to confirm the ^aid award 
in the decree which is here appealed from by appellant 
insofar as his said parcel is concerned. 

ASSIGNMENT OF ERRORS 

Appellant assigns the following as errors of the Court 
below: 

1. In refusing to permit appellant’s expert witness 
Thomas P. Brown to answer the following question: 

“With the remodeling that you have suggested, 
can you tell us what the rent that mjght reason¬ 
ably be obtained for that building w r j>uld be?” 

2. In entering judgment upon verdict of ^ury insofar 
as appellant’s Lot 804 in Square 355 is concerned. 

3. In not sustaining the objections and exceptions 
filed by appellant to said verdict. 

4. In not holding that the verdict as to appellant’s 
said property is contrary to all the evidence and plainly 
confiscatory. 

5. In not recognizing and holding that the verdict as 
to appellant’s said lot could not be confirmed in the 
exercise of a sound judicial discretion, rendering any 
confirmation of said verdict an abuse of discretion. 
(Rec. pp. 13-14.) 
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ARGUMENT 
Point I 

Error in Excluding Evidence 

The first assignment of error relates to a matter of 
obvious prejudice to appellant. The fundamental and 
elementary rule on the subject is well stated in 20 C. J. 
769: 

“ Compensation is not to be estimated simply 
with reference to the value of the land to the 
owner in the condition in which he has maintained 
it or for the use to which it is at the time applied, 
but with reference to what its present value is, 
in view of any use to which it is reasonably 
adapted.” 

If residence property improvements are of such a char¬ 
acter that, wi hslight alteration or remodeling, the sime 
may be converted into business property producing 
twice the rental, or if business property improvements 
are readily susceptible, by slight alteration, of being 
converted into a much higher quality business property 
producing twice the rental, it has always been recognized 
that such evidence is competent and material as bearing 
on the question of whether the improvements enhance 
the land value, and the extent of such enhancement, for 
the most advantageous use of the land. The viewpoint 
expressed by the Court below that such evidence is 
analogous to evidence of the cost of erecting a new 
building on a vacant lot (Rec. p. 23) finds no support in 
any adjudicated case. The manifest error of the Court 
below in this connection had a naturally prejudicial 
effect upon the appellant, having an obvious tendency 
to mislead the jury into thinking that they either ought 
to or could disregard altogether appellant’s improve¬ 
ments notwithstanding the unanimous and uncontra- 
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dieted evidence on both sides of the case as to the very 
substantial enhancement of the land value due to the 
improvements. 

Point II 

Award Plainly Confiscatory 

The award being plainly “unjust and unreasonable/’ 
and appellant having seasonably invoked the power 
conferred by Sec. 487 D. C. Code as amende^ by Act of 
March 1, 1929 (45 Stat. L. 1437) to set asidq said award 
for that reason, and the pending appeal beipg expressly 
allowed to appellant by Sec. 491m D. C.j Code, this 
Honorable Court has unquestioned power to grant 
relief against the confiscatory act vrhich w’oujd otherwise 
stand. “Plain mistake on the part of the j appraisers” 
justifies and requires judicial relief. Shbemaker vs. 
United States, 147 U. S. 282, 305. “Grave prror of fact 
indicating plain partiality” is also held to justify and 
require judicial relief. Columbia Heights Realty Co. 
vs. Rudolph, 217 U. S. 547, 560. The latest case in 
point would seem to be Potomac Electric Power Co. vs. 
Public Utilities Commission, 51 App. D.J C. 77, 78, 
where this Honorable Court said: I 

“But where, as here, the decision is challenged 
on the ground that it is based upon! a mistake of 
law, or that it is wholly unsupported by evidence, 
or is so clearly contrary to the weight of the evidence 
as to amount to an arbitrary exercise of power, 
it is the duty of the Court, under the rule an¬ 
nounced by the Supreme Court, to exercise 1 its 
own independent judgment as to bpth law and 
facts ’ so far as it is necessary to determine the 
question in issue,” j 

Surely, it cannot be seriously claimed that private 
citizens possess any lesser rights than are recognized to 
be possessed by public utility corporations, as regards 



6 


protection from confiscatory acts; and, consequently, 
the pertinency and controlling effect of the last cited 
case cannot be gainsaid. Our constitutional form of 
government would mean little indeed, in the protection 
of property rights from confiscation, if the whim or 
plain ignorance or inadvertence of a jury and its con¬ 
sequent inexcusable disregard of the evidence on both 
sides must be allowed to prevail. The first Chief Justice 
of the Court below’ has been quoted as saying “It takes 
13 men to rob one of his property in this Court. Verdict 
set aside.'’ 

It is quite apparent from the aw’ard here concerned 
that the jury gave careful consideration to the per 
square foot land value of the parcel, which it found to 
be S4 a foot (an intermediate figure between the $2.50 
and S3 stated by the District experts and the $6 and 
$6.50 stated by appellant's experts), but that, through 
w’him, inadvertence, ignorance, or some other inexcusable 
cause, it w’holly failed to give consideration to the 
undeniable enhancement of the land value by the im¬ 
provements incontrovertibly established by all the 
evidence on both sides of the case. 

CONCLUSION 

For the foregoing reasons, it is earnestly submitted 
that the decree below should be reversed in so far as 
appellant's parcel is concerned, wdth directions to set 
aside the jury's awrard as to said parcel and grant a new 
trial writh respect to said parcel. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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STATEMENT OF THE CASEJ 

This is a condemnation proceeding instituted by the 
Commissioners of the District of Columbia to acquire 
all of the land in squares 354 and 355, as a site for a 


Appellees. 
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farmers’ produce market in the District of Columbia 
(R., p. 1). 

Appellant is the owner of lot 804, in Square 355. One 
of the witnesses who testified on behalf of appellant, 
after describing the property and its present use and 
rental and giving his opinion as to the market value, 
stated that by removing the wide porch in front and 
lowering the first floor ten or twelve inches to the 
ground level the building “could be made into a first- 
class lunch room or dining room, for which he believed 
there would be a plentiful demand in that location” 
(R., p. 22). Thereupon witness was asked by counsel 
for appellant the following question (R., p. 22) : 

“Q. With the remodeling that you have sug¬ 
gested, can you tell us what the rent that might 
reasonably be obtained from that building would 
be?” 


Counsel for petitioners interposed an objection to this 
question which was sustained by the court. An excep¬ 
tion was noted (R., p. 23), and this ruling of the court 
forms the basis of one of appellant’s assignments of 
error (R., p. 13). 

The jury returned its verdict, in which damages were 
awarded appellant in the sum of $4,558.28 (R., p. 11). 
Thereupon appellant filed objections and exceptions to 
the verdict on the ground that the award was inade¬ 
quate, unjust and unreasonable, and contrary to the 
evidence (R., p. 12). These objections and exceptions 
were overruled by the court and the verdict of the jury 
was ratified and confirmed (R., p. 12). This action of 
the court is also assigned as error. 
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ARGUMENT 


I 

Evidence Was Properly Excluded 

* i 

The witness, Brown, testifying on behaif of appel- 

i 

lant, was permitted, without objection, to testify to 
existing facts (R., p. 22). He stated, in addition to his 
opinion as to the market value of the property (stipu¬ 
lation), the present use of the premises, the present 
rent, which was $75 a month, and the susceptibility of 
the building to improvement for lunch room or dining 
room purposes by the removal of the wide porch in 
front and the lowering of the first floor ten or twelve 
inches to the ground level (R., p. 22). ^ut when he 
was asked to state what rent might reasonably be ob¬ 
tained if the building was remodeled as suggested, an 

objection was interposed and sustained by the court. 

r 

Thereupon, counsel for appellant offered to prove by 
the witness that with such alteration the rental obtain¬ 
able would be $150 per month (R., p. 23). 

This evidence, we submit, was properly Rejected. The 
question before the jury was the present fair market 
value of the property. In determining this question the 
jury was required to consider the most Advantageous 
use to which the property could be put, anq to this end 
appellant was permitted to show that the property could 
be altered to improve its capability of us^. This was 
a matter of fact. But to go further and attempt to 
prove what rental could be obtained from the property 
if remodeled involved an excursion into llhe realm of 


speculation. There are many authorities 


holding that 
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the present rent of property may be shown, as the 
amount that one has agreed to pay for the use of the 
property, in the absence of peculiar circumstances, may 
throw light upon the market value thereof. However, 
we have been unable to find a case, and counsel for 
appellant cites none, where it has been held that evi¬ 
dence could be offered to prove the rent that might be 
obtained after an alteration in the premises. 

It must be borne in mind that we are not here deal¬ 
ing with the condemnation of property having no market 
value, such as a toll bridge or canal, and where, of neces¬ 
sity, the rules of evidence with respect to value must be 
relaxed. The property here involved presents no such 
unusual situation. 

In a recent note appearing in 65 A. L. R. 455, 464, 
it is said: 


“It seems to be a general rule that future in¬ 
come which might be derived from some use to 
which the property is capable of being adapted, 
but to which use it has not in fact yet been put, 
is too dependent on contingency and too uncer¬ 
tain to form an element of consideration in ascer¬ 
taining the amount of compensation to be 
awarded for taking property in eminent domain.” 


In Nichols on Eminent Domain, Par. 445, the author 
states: 


“Evidence of the value of the property for any 
use to which it is reasonably adapted, is, as al¬ 
ready stated, admissible, but such evidence must 
be limited to a bare statement why the property 
is adapted for a particular purpose and to testi- 
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mony of its value for such purpose. * * * 
The owner cannot for example introduce evi¬ 
dence of the return that he would derive from 
cutting up a vacant tract of land iinto building 
lots, since this would involve puiie conjecture 
as to how fast the lots would be sold and the 
price that each would bring; and 'tjhe details of 
a possible improvement of the knd, and its 
value, or the expected profits or Centals after 
such improvement was completed are equally 
inadmissible, for the same reason.” 

* j 

The case of United States vs. Boston , d. C. & N. Y. 
Canal Co ., 271 Fed. 877, was a proceeding brought by 
the United States to condemn the Cape Cod Canal. The 
trial court admitted in evidence, “as bearing upon the 
useful or potential value of the canal property,” the 
terms of a contract agreed upon between the president 
of the canal company and the president of a steamship 
company, which contract had been reduced to writing 
and signed on behalf of the canal company!, but had not 
been signed on behalf of the steamship jjompany. In 
holding this evidence was improperly received the Cir¬ 
cuit Court of Appeals of the First Circuit $aid (p. 883) : 

“We think that, inasmuch as the evidence dis¬ 
closed that the Steamship Company had never 
sanctioned the proposed contract, the evidence 
was inadmissible, and that the court erred in 
receiving it.” 

Therefore, we submit, the court committed no error 
in rejecting the evidence offered. 


i 
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II 

The Verdict Was Properly Ratified and Confirmed 

Appellant contends that because the jury placed a 
value upon his property less than the value given by 
any of the expert witnesses, this shows such a “plain 
mistake on the part of the appraisers” as to justify 
judicial relief. 

It must be remembered that appellant's lot was not 
the only property involved in the condemnation pro¬ 
ceeding. Many other pieces of land, owned by various 
persons were taken. These owners also offered testi¬ 
mony as to the values of their respective properties, and 
it was the duty of the jury to consider all of this testi¬ 
mony, in the light of what it saw when viewing the 
premises, in ascertaining the fair market value of each 
parcel. 

Considering the verdict in the light of all the testi¬ 
mony adduced at the hearing, it is plain that the verdict 
of the jury was fair and equitable. It is true that one 
Jones, testifying for the District, placed the value of 
appellant's property at $3.00 per square foot, or 
$3,418.71 for the land, plus $3,081.29 for the improve¬ 
ments, making a total of $6,500 (R., p. 18), and that 
the other witness for the District, one Petty, valued 
the land at $2.50 per square foot or $2,847, with $5,000 
for the improvements, making a total of $7,^47.00 
(R., p. 19). Witnesses for the property owner valued 
the land at $6.00 and $6.50 a square foot and the build¬ 
ing at approximately $6,000 (R., pp. 21-24). However, 
the witnesses who testified on behalf of the owners of 
the lots referred to in the bill of exceptions as the Riley 
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lots, one of which abuts appellant’s property on the 
north and another on the south, testified the improve¬ 
ments on those lots were of no value in the development 
of the property for their best usage, and accordingly 
added nothing to the land value, which, wjith respect to 
the lots lying on each side of appellant’s property, they 
fixed at from $6.00 to $6.50 a square foo| (R., pp. 20, 
21). Furthermore, all of the witnesses who testified 


A. Branson, 
at the corner 


for appellant also testified for Mrs. Mary 
the owner of lot 809, Square 355, located 
of 11th and F Streets, Southwest. Two of them, when 
testifying as to the value of lot 809, stated that the 
value of the land was $7.00 a square foot, but that “the 
improvements on said lot were of a character that would 
add nothing to the land value, that anyope buying the 
land would have no use for those improvements” (R., 
p. 24). The building on this lot was a two-story brick 
building, partially used as a lunch room. 

With respect to practically all of the lots involved in 
this proceeding, the witnesses for the District gave their 
opinion as to the value of the improvements as well as 
to the value of the land (R., pp. 17-19). j 

From an examination of the photographs offered in 
evidence and which will be produced in this court (R., 
pp. 20-22), it is apparent the jury were fully justified 
in finding that the improvements on appellant’s land 
were no more suitable for the most advantageous use 


improvements 
side of appel- 


to which the land could be put than the 
on lot 809 and on the lots abutting each 
lant’s property. And yet we find the owpers of the lots 
next to appellant’s lot claiming $6.00 to $6.50 a square 
foot for the land, and nothing for the improvements, 
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while appellant claims the same amount for the land 
and, in addition, damages for the improvements. 

It is quite clear that the jury, after viewing the prem¬ 
ises, agreed with the witnesses for the owners of the 
Riley lots and lot 8*09, that the improvements were of 
such a character as to add nothing to the value of the 
property. The amount awarded to appellant is at the 
rate of $4.00 a square foot, which is $1.00 more than 
the square foot value of this land as stated by the 
higher of the two witnesses for the District, and $1.50 
more than stated by the lower. The value of lot 805, 
one of the Riley lots adjoining appellant’s property on 
the north, was fixed by the jury at the same rate of 
$4.00 per square foot. 

With respect to lot 805, the amount of $3,591.68, 
awarded by the jury, as in the case of appellant’s prop¬ 
erty, was less than the aggregate value fixed by any of 
the witnesses. The owners of this lot did not appeal, 
but abided by the verdict. They were in no position to 
complain. The witnesses for the District valued the 
land at $3.00 and $3.50 a square foot and added a 
value for the building. The witnesses for the property 
owners placed a value on the land of $6.00 to $6.50 a 
square foot, but testified the improvements added noth¬ 
ing to the value. Hence, when the jury agreed with 
these witnesses as to the lack of value in the building, 
and fixed the value of the land at $4.00 a square foot 
there could be no question but that the verdict was just 
and equitable and in accordance with the testimony. 

It is apparent the 1 jury found that the testimony of 
the witnesses for the owners of the Riley lots relative 
to the improvements was applicable equally to appel- 
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I ant's property. If they did, how could they, ip fairness 
to the other property owners, treat appellabt differ¬ 
ently? Could they give to appellant damages for im¬ 
provements which they had found to be of no value for 
the most advantageous use of the property, merely be¬ 
cause appellant had the temerity to claim a high land 
value as second commercial property and damages for 
unsuitable improvements as well? We submit ^hey could 
not. The value of the land awarded by the!jury was 
based undoubtedly upon a finding, as testified to at the 
trial, that the property was located in a second com¬ 
mercial use district, that its best usage was for such 
purposes, and the buildings upon the land were unsuit¬ 
able for such usage (R., pp. 20, 21). In other words, 
one willing to pay $4.00 a square foot for second com¬ 
mercial property would have no use for buildings of the 
character existing in Square 355, but mustj demolish 
them. 

The court below, without objection, instructed the 
jury as follows (R., p. 9) : 

i 

“ 5. You are not bound by the opinion of any 
witness who has testified as to value] but shall 
give to the same such weight, if any, as you may 
think it fairly entitled to, in the light of all the 
evidence and your view of the premises.” 

By this instruction the jury was told it \yas not to 
determine the value of any one lot by the testimony re¬ 
lating to that lot alone, but must weigh such testimony 
in the light of all the evidence before it and the knowl¬ 
edge it had acquired from a view of the premises. This 
instruction is a two-edged sword. It cuts both ways, 
and did so cut in this case. 
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Appellant's lot and the adjoining lot on the north were 
valued by the jury at less than the amount fixed by any 
witness. On the other hand lot 800, in Square 355, was 
given a greater value. The witnesses for the District 
testified this unimproved property was worth $1.75 a 
square foot (R., pp. 17, 18). The property owner 
claimed but $2.00 a square foot. The jury, however, 
felt that if appellant and others were to be awarded 
$4.00 a square foot, it would be unjust to limit the 
owner of lot 800 to the amount claimed, so the jury 
fixed the value of that lot at $32,677.26, which is at the 
rate of $3.00 a square foot. Would objections and ex¬ 
ceptions filed by the District to this award have been 
sustained in the light of all the evidence in the case? 
We have no thought that it would. Is appellant in any 
better position? We submit he is not. Appellant 
should not be permitted to allow without objection an 
instruction to be given the jury which would authorize 
it to give to appellant more than he claims, and then 
attack the verdict because the jury in following the 
instruction gave him less than the amount stated by 
witnesses for the District. 

The jury in applying the testimony and determining 
the value of the property taken had the benefit of a 
view of the premises. What they ascertained from that 
view is not a part of this record. 

Since all of the facts which were before the jury are 
not, and could not be, before this court, the verdict of 
the jury cannot be set aside unless it appears there 
exists such a grave mistake of fact as indicates par¬ 
tiality or corruption. In the case of Shoemaker vs. 
United States , 147 U. S. 282, 305, the court said: 
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“If, as we have said, the court beldw was right 
in refusing to restrict the commissioners to a 
mere consideration of the evidence adduced, then 
it would seem to follow that the court could not 
be legitimately asked, in the absencp of any ex¬ 
ceptions based upon charges of fraud, corruption 
or plain mistake on the part of the appraisers, 
to go into a consideration of the evidence. The 
court cannot bring into review before it the vari¬ 
ous sources and grounds of judgment upon 
which the appraisers have proceeded. The at¬ 
tempt to do so would transfer thd function of 
finding the values of the lands from the ap¬ 
praisers to the court. Such a coursp would have 
presented a much more serious allegation of 
error than we find in the objection, as made. 

“The rule on this subject is so well settled that 
we shall content ourselves with repeating an apt 
quotation from Mills on Eminent pomain, 246, 
made in the opinion of the court below: ‘An 
appellate court will not interfere with the report 
of commissioners to correct the amount of dam- 

i 

ages except in cases of gross erk-or, showing 
prejudice or corruption. The commissioners hear 
the evidence and frequently make their principal 
evidence out of a view of the premises, and this 
evidence cannot be carried up so as to correct 
the report as being against the weight of evi¬ 
dence. Hence, for an error, in the judgment of 
commissioners in arriving at the amount of 
damages there can be no correctibn, especially 
where the evidence is conflicting. Commission¬ 
ers are not bound by the opinions of experts or 
by the apparent weight of evidence, but may 
give their own conclusion.’ ” 
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In the case of Columbia Heights Realty Co. vs. Ru¬ 
dolph, 217 U. S. 547, the court said (560): 

“The power of the court to review the award 
by such a jury must in the very nature of the 
matter be limited to plain errors of law, miscon¬ 
duct or grave error of fact indicating plain par¬ 
tiality or corruption. The jury saw and heard 
the witnesses ; the court did not. The jury went 
upon and viewed the premises; the court did 
not. The duty to review did not involve mere 
error in judgment as to the extent of enhance¬ 
ment in valtie, for the judgment of the jury 
manifestly rested upon much which could not 
be brought before the court. The jury was ex¬ 
pected to exercise its own judgment, derived 
from personal knowledge from a view of the 
premises, as well as from the opinion evidence 
which might be brought before them.” 

But it may be contended that these cases are not 
applicable for the reason that there the testimony 
was taken before a condemnation jury out of the pres¬ 
ence of the court, whereas here the testimony was taken 
before the court. However, in the case of Briggs vs. 
Brownlow, 49 App. D. C. 345, 349, the court applied 
the same rule in a proceeding similar to this. In that 
case it was contended that the court below had com¬ 
mitted error in permitting the jury a second view of 
the property after the conclusion of the testimony. In 
upholding the propriety of this proceeding this court 
said: 


“We next will consider appellant's contention 
to the effect that the jury should not have been 



permitted a view of the land and premises af¬ 
fected by this proceeding after the evidence had 
been introduced. The statute (secjion 49 le) 
authorizes the jury, after it shall have been or¬ 
ganized, to view and examine ‘the land and prem¬ 
ises affected by the condemnation proceedings.’ 
The purpose of this provision is to enable the 
jury— 


‘to exercise its own judgment, derived from 
personal knowledge from a view o^f the prem¬ 
ises, as well as from opinion evidence which 
might be brought before them.’ j Columbia 
Heights Realty Co. vs. Rudolph, 217 U. S. 547, 
560; Wash. R. & E. Co. vs. Newrnkn, 41 App. 
D. C. 439, 445. 


It is respectfully submitted the verdict pf the jury 


was just and equitable. At least, it is not plain that 
the jury was guilty of such misconduct or grave error 
of fact as to indicate partiality or corruption 


WILLIAM W. BRIDE, 

Corporation Counsel, D. C. 


VERNON E. WEST, 

Principal Asst. Corporation Counsel, D. C. 

WALTER L. FOWLER, 
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